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GRAVOIS, J.

Relator/defendant, USAA Federal Savings Bank, seeks this Court’s
supervisory review of two trial court rulings, the first of which denied relator’s
Peremptory Exception of No Cause of Action as having been untimely filed, and
the second of which denied relator’s Motion to Strike Jury Demand also based on
untimeliness. The writ application presents the issues as conflicts between
provisions of the Louisiana Code of Civil Procedure and the trial court’s
Scheduling Order and Jury Order. For the following reasons, we find the trial
court erred in denying both the Exception of No Cause of Action and the Motion to
Strike Jury Demand as being late-filed and untimely. We accordingly vacate both
rulings and remand the matter for further proceedings as described below.

FACTS AND PROCEDURAL BACKGROUND

Plaintiffs, Shawn and Allegra Anderson, sued defendant/relator, USAA
Federal Savings Bank, for breach of contract and damages. In an amended
petition, plaintiffs asserted claims that relator violated the Louisiana “Unfair Trade
Practices and Consumer Protection Law,” La. R.S. 51:1401, et seq. Trial was
scheduled for August 26, 2024. A Scheduling Order dated January 17, 2024 was
in place, stating that “[a]ny preliminary motions and exceptions shall be filed with
the court no later than 45 days prior to Trial.”

On August 22, 2024, four days before the scheduled trial, USAA filed a
Motion to Strike Jury Demand, asserting that plaintiffs had failed to timely pay the
full cash deposit for the jury in accordance with the trial court’s January 17, 2024

Scheduling Order and January 23, 2024 Jury Order,! and La. C.C.P. art. 1734.1.2

! The trial court’s Scheduling Order indicates the estimated length of trial as being 3
days. The Jury Order required a cash deposit of $5,000 for the first day of trial and $1,000 for
each additional day of trial, to be deposited “no later than sixty days after filing the request for a
trial by jury.” Relator’s Motion to Strike Jury Demand alleges that plaintiffs made a cash deposit
of $6,000, whereas a cash deposit of $7,000 was required by the Jury Order.

2 La. C.C.P. art. 1734.1(A) provides, in pertinent part:
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In open court on August 26, 2024, the trial court denied the Motion to Strike Jury
Demand as having been untimely filed under its Scheduling Order.

Additionally, on the morning of trial, relator filed a Peremptory Exception of
No Cause of Action relative to plaintiffs’ Unfair Trade Practices and Consumer
Protection Law claims. The trial court also denied the Exception of No Cause of
Action as having been untimely filed under its Scheduling Order.?

After denying the Motion to Strike Jury Demand and the Exception of No
Cause of Action, the trial court ultimately stayed the trial to allow relator the
opportunity to file this writ application. This timely writ application followed.

ANALYSIS
Exception of No Cause of Action

La. C.C.P. art. 928 states, in pertinent part: “The peremptory exception may
be pleaded at any stage of the proceeding in the trial court prior to a submission of
the case for a decision ... .” In Darnell v. Louisiana Health Serv. & Indem. Co.,
17-569 (La. App. 5 Cir. 10/31/18), 259 So.3d 503, 507-08, this Court faced the
identical issue and found “the trial court erred in overruling the peremptory
exception on the basis that it was filed after the deadline had passed for filing
dispositive motions, as it could have been pleaded at any stage prior to submission
of the case.” A trial court’s pre-trial order cannot conflict with a legislative act
such as the Louisiana Code of Civil Procedure. See Marmer v. Queen of New
Orleans at the Hilton, 00-1598 (La. App. 4 Cir. 5/16/01), 787 So.2d 1115, 1118.

Upon review, under the circumstances presented, we conclude that the trial

court erred in finding that the Exception of No Cause of Action was untimely filed,

A. When the case has been set for trial, the court may order, in lieu of the bond required
in Article 1734, a deposit for costs, which shall be a specific amount estimated by the
court, and the court shall fix the time for making the deposit, which shall be no later
than thirty days prior to trial. ... If the deposit is not timely made, any other party
shall have an additional ten days to make the required deposit. Failure to post the
deposit shall constitute a waiver of a trial by jury. ...

3 The trial court’s rulings were memorialized in an Order signed on August 30, 2024.
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as La. C.C.P. art. 928 takes precedence over the trial court’s Scheduling Order.
See Marmer, supra. We thus vacate the trial court’s ruling which denied the
Exception of No Cause of Action and remand the matter for the trial court to
conduct a hearing on the merits of the Exception of No Cause of Action.
Motion to Strike Jury Demand

Likewise, the Motion to Strike Jury Demand was also denied as having been
untimely filed under the trial court’s Scheduling Order. The Jury Order required a
jury deposit of $7,000 for a three-day jury trial. The writ application indicates that
plaintiffs originally made a jury deposit of only $6,000, because plaintiffs assumed
that the jury trial would last only two days. After the Motion to Strike Jury
Demand was filed (and only one day prior to trial), plaintiffs paid the additional
$1,000 jury deposit for a three-day jury trial. Relator argues that it could not have
filed its Motion to Strike Jury Demand “no later than 45 days prior to Trial,” the
deadline established by the Scheduling Order, because La. C.C.P. art. 1734.1
authorizes the full jury deposit to be made “no later than thirty days prior to trial”
and proscribes that “[f]ailure to post the deposit shall constitute a waiver of trial by
jury.” Here, plaintiffs did not post the full jury deposit until after the Motion to
Strike Jury Demand was filed. Thus, relator argues, its Motion to Strike Jury
Demand was timely filed under La. C.C.P. art. 1734.1, regardless of the deadline to
file preliminary motions established in the trial court’s Scheduling Order. Relator
argues that Article 1734.1 controls, rather than the trial court’s Scheduling Order.

Upon review, under the circumstances presented, we conclude that the trial
court also erred in finding that the Motion to Strike Jury Demand was untimely
filed, as Article 1734.1 takes precedence over the trial court’s Scheduling Order.
See Marmer, supra. We thus also vacate this ruling and remand the matter for the

trial court to conduct a hearing on the merits of the Motion to Strike Jury Demand.
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DECREE
For the foregoing reasons, the writ application is granted. The rulings on the
Exception of No Cause of Action and the Motion to Strike Jury Demand are
vacated. The matter is remanded for further proceedings consistent with this
disposition.

WRIT GRANTED; RULINGS VACATED;
REMANDED WITH INSTRUCTIONS
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