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LILJEBERG, J.

Plaintiffs seek review of the summary judgments granted in favor of several
defendants in this matter. For the following reasons, we dismiss this appeal as
untimely.

Plaintiffs, Alden Chauvin, Anyce Chauvin Lambert, and Melvin Cannon,
filed this lawsuit against several defendants, seeking damages for the alleged
trespass and illegal construction of pipelines and accessory equipment on
plaintiffs’ immovable property located in St. Charles Parish. Several defendants
filed motions for summary judgment, seeking dismissal of plaintiffs’ claims
against them. On March 24, 2016, the trial judge signed a written judgment
granting the motions for summary judgment filed by defendants, Shell Oil
Company, Shell Pipeline Company, L.L.C., Air Products and Chemicals, Inc.,
Valero Refining-New Orleans, L.L.C., Bengal Pipeline Company, L.L.C., and
Parkway Pipeline, L.L.C., and dismissing plaintiffs’ claims against them with
prejudice. The judgment reflects that notice of the judgment was mailed to all
counsel of record on March 30, 2016."

On April 14, 2016, plaintiffs filed a motion for new trial, requesting a new
hearing on the motions for summary judgment on the grounds that “the judgment is
clearly contrary to the law and evidence.” The trial court denied this motion on
April 29, 2016. Thereafter, on June 22, 2016, plaintiffs filed a motion for
devolutive appeal, seeking review of the March 24, 2016 judgment. The trial court
set a hearing for plaintiffs to “show cause...why this motion [for appeal] should
not be denied as untimely.”

A hearing was held on July 14, 2016. The trial court stated that in reviewing

the motion for devolutive appeal, it determined that the motion may be untimely.

! The “Notice of Judgment” in the record indicates that notice was mailed to counsel of record for all parties on
March 29, 2016, whereas the judgment itself contains a certification that the judgment was mailed on March 30,
2016. This discrepancy in the date of mailing does not affect the result or decision set forth in this opinion.

16-CA-609 1



The court noted that the motion for new trial was filed “beyond the deadlines
allowed” and that the motion for devolutive appeal was subsequently filed using
the date of the denial of the motion for new trial “as deadlines.” The trial court
then stated that there was “an issue whether or not the Louisiana Fifth Circuit
Court of Appeal has jurisdiction over this matter” and “I’m going to let that court
decide if it has jurisdiction or not to hear the plaintiffs’ appeal.”

On July 14, 2016, the trial court signed a written judgment granting the
motion for devolutive appeal based on plaintiffs’ argument that the delays for
appeal should run from the date of the denial of the untimely motion for new trial,
not the date of notice of mailing of the judgment rendered on defendants’ motions
for summary judgment. Our review of the record and the applicable law reveals
that plaintiffs’ motion for devolutive appeal was untimely filed and thus, the
motion for appeal should not have been granted.

La. C.C. P. art. 1974 provides:

The delay for applying for a new trial shall be seven days,
exclusive of legal holidays. The delay for applying for a
new trial commences to run on the day after the clerk has
mailed, or the sheriff has served, the notice of judgment as
required by Article 1913.

If a motion for new trial is untimely filed, it does not suspend appeal delays.
Instead, the appeal delays will begin to run upon expiration of the delay for
applying for a new trial. La. C.C.P. arts 2087(A)(1) and 1974, Bellco Elec., Inc. v.
Miller, 08-785 (La. App. 5 Cir. 3/24/09), 10 So.3d 797, writ denied, 09-863 (La.
5/29/09), 9 S0.3d 170; Nelson v. Teachers’ Ret. Sys. of La., 10-1190 (La. App. 1
Cir. 2/11/11), 57 So.3d 587.

In the present case, notice of judgment was mailed on March 30, 2016.
Thus, the delay for applying for a new trial expired on April 8, 2016. Plaintiffs did

not file their motion for new trial until April 14, 2016. Since the motion for new

trial was untimely filed, the appeal delays began to run on April 8, 2016.
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Pursuant to La. C.C.P. art. 2087(A)(1), a motion for devolutive appeal must
be filed within 60 days of the expiration of the delay for applying for a new trial, if
no application has been filed timely. Thus, plaintiffs had 60 days from April 8,
2016 within which to file a motion for appeal. Plaintiff’s motion for appeal was
not filed until June 22, 2016, and it is, therefore, untimely.?

Accordingly, because plaintiffs failed to file their motion for appeal within
the delays allowed by law, this Court is without jurisdiction to hear this appeal.
Accordingly, without considering the merits of plaintiffs’ appeal, we must dismiss
this appeal as untimely.

APPEAL DISMISSED

? The index in the appellate record indicates that the motion for appeal was fax filed on June 20, 2016. There is no
documentation in the record to support this contention. However, even if the motion for appeal was fax filed on
June 20, 2016, it still would be untimely.

16-CA-609 3



SUSAN M. CHEHARDY
CHIEF JUDGE

FREDERICKA H. WICKER
JUDE G. GRAVOIS

MARC E. JOHNSON
ROBERT A. CHAISSON
ROBERT M. MURPHY
STEPHEN J. WINDHORST
HANS J. LILJEBERG

JUDGES

FIFTH CIRCUIT

101 DERBIGNY STREET (70053)
POST OFFICE BOX 489
GRETNA, LOUISTANA 70054

www fifthcircuit.org

CHERYL Q. LANDRIEU
CLERK OF COURT

MARY E. LEGNON

CHIEF DEPUTY CLERK

SUSAN BUCHHOLZ
FIRST DEPUTY CLERK

MELISSA C. LEDET
DIRECTOR OF CENTRAL STAFF

(504) 376-1400
(504) 376-1498 FAX

NOTICE OF JUDGMENT AND CERTIFICATE OF DELIVERY

I CERTIFY THAT A COPY OF THE OPINION IN THE BELOW-NUMBERED MATTER HAS BEEN DELIVERED IN
ACCORDANCE WITH UNIFORM RULES - COURT OF APPEAL, RULE 2-16.4 AND 2-16.5 THIS DAY
NOVEMBER 16, 2016 TO THE TRIAL JUDGE, CLERK OF COURT, COUNSEL OF RECORD AND ALL PARTIES
NOT REPRESENTED BY COUNSEL, AS LISTED BELOW:

E-NOTIFIED

29TH JUDICIAL DISTRICT COURT (CLERK)

W/

16-CA-609

HONORABLE TIMOTHY S. MARCEL (DISTRICT JUDGE)

PATRICK W. PENDLEY (APPELLANT)

MAILED

ROBERT L. RAYMOND (APPELLEE)
ATTORNEY AT LAW

14108 RIVER ROAD

DESTREHAN, LA 70047

W.SCOTT KEATY (APPELLEE)
ATTORNEY AT LAW

POST OFFICE BOX 2997
BATON ROUGE, LA 70821

EDWARD H. BERGIN (APPELLEE)
ATTORNEY AT LAW

201 ST. CHARLES AVENUE
SUITE 5000

NEW ORLEANS, LA 70170

TROY J. CHARPENTIER (APPELLEE)
RICHARD D. MCCONNELL, JR.
(APPELLEE)

JENNIFER J. THOMAS (APPELLEE)
ATTORNEYS AT LAW

POST OFFICE BOX 3513

BATON ROUGE, LA 70821

CHAERYT Q. TANDRIEU
CLERK OF COURT

C. PARKER KILGORE (APPELLEE)
ATTORNEY AT LAW

8555 UNITED PLAZA BOULEVARD
5TH FLOOR

BATON ROUGE, LA 70809

NICHOLAS R. ROCKFORTE
(APPELLANT)

JESSICA A. PEREZ (APPELLANT)
ATTORNEYS AT LAW

POST OFFICE DRAWER 71
PLAQUEMINE, LA 70765



