


ERRORS PATENT REVIEW

The record was reviewed for errors patent, according to La. C.Cr.P. art. 920,
State v. Oliveaux, 312 S0.2d 337 (La. 1975), and State v. Weiland, 556 So.2d 175
(La. App. 5 Cir. 1990).

Patent Error Number One

There are several discrepancies between the transcript and the original
commitment, habitual offender bill commitment, and both State of Louisiana
Uniform Commitment Orders which correspond to the original and habitual
offender bill commitments.

First, according to the commitment, habitual offender bill commitment, and
both of the corresponding Uniform Commitment Orders, defendant was found
guilty on count two of attempted disarming of a police officer, a violation of La.
R.S. 14:27 and 14:34.6. However, according to the transcript, defendant was
found guilty on count two of the responsive verdict of battery of a police officer, a
violation of La. R.S. 14:34.2. Second, according to the commitment, habitual
offender bill commitment, and both Uniform Commitment Orders, the trial court
imposed a six-year sentence at hard labor on count two. However, according to the
transcript, defendant was sentenced to six months in parish prison on count two.
Third, the commitment and the corresponding Uniform Commitment Order fail to
reflect the one thousand dollar fine that the trial court imposed with respect to
count one. Fourth, the adjudication date is incorrect on both the original Uniform
Commitment Order and the habitual offender bill Uniform Commitment Order.
Specifically the Uniform Commitment Orders reflect an August 28, 2014
adjudication date, rather than the correct August 20, 2014 date indicated by the
record. Lastly, the Uniform Commitment Orders do not reflect the date of the

habitual offender bill resentencing on count five.
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Generally, when there are discrepancies between the minutes and the
transcript, the transcript prevails. State v. Lynch, 441 So.2d 732, 734 (La. 1983).
Because the commitments and Uniform Commitment Orders appear to indicate
attempted disarming of a police officer as the charge on count two, reflect an
incorrect sentence on count two, and fail to reflect the one thousand dollar fine
imposed on count one, we remand this matter to allow the trial judge to correct the
commitments and Uniform Commitment Orders to conform to the transcripts. See
State v. Addison, 05-378 (La. App. 5 Cir. 12/27/05), 920 So.2d 884, 898-99, writ
denied, 06-1087 (La. 11/9/06), 941 So.2d 36. We also remand this matter and
order that the original and habitual offender bill Uniform Commitment Orders be
corrected to reflect the correct date of adjudication and to add the date of the
habitual offender bill resentencing. See State v. Lyons, 13-564 (La. App. 5 Cir.
1/31/14), 134 So.3d 36, 41, writ denied, 14-0481 (La. 11/7/14), 152 So0.3d 170
(citing State v. Long, 12-184 (La. App. 5 Cir. 12/11/12), 106 So0.3d 1136, 1142).

We further direct the Clerk of Court for the 24th Judicial District Court to
transmit the original of the corrected commitments and Uniform Commitment
Orders to the officer in charge of the institution to which defendant has been
sentenced and the Department of Corrections’ Legal Department. See Long, 106
So.3d at 1142; La. C.Cr.P. art. 892(B)(2).

Patent Error Number Two

It appears that defendant’s sentence on count two is illegally lenient in that it
was imposed without the mandatory fine. Count two—battery of a police officer,
La. R.S. 14:34.2 (B)(1)—provides for a fine of “not more than five hundred
dollars.” Neither party raises this issue. Defendant appears indigent, as reflected
by his representation in this matter by the Louisiana Appellate Project. As such,

even though we find that defendant’s sentence on count two is illegally lenient
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because of the lack of a fine, we decline to disturb defendant’s sentence. See State
v. Campbell, 08-1226 (La. App. 5 Cir. 5/26/09), 15 So0.3d 1076, 1081, writ denied,
09-1385 (La. 2/12/10), 27 So.3d 842.
Patent Error Number Three

Further, defendant’s sentence on count two is illegally lenient because it was
imposed without a restriction on suspension of sentence. La. R.S. 14:34.2(B)(1)
provides that the sentence imposed shall be “without benefit of suspension of
sentence.” Under La. R.S. 15:301.1 and State v. Williams, 00-1725 (La. 11/28/01),
800 So.2d 790, 799, a statute’s requirement that a defendant be sentenced without
the benefit of parole, probation, or suspension of sentence is self-activating.
Moreover, defendant’s sentence was not suspended rendering this issue moot.
Therefore, no corrective action is required.

Patent Error Number Four

Next, defendant was not advised of his rights before the habitual offender
proceeding.” La. R.S. 15:529.1 provides that the trial court shall inform defendant
of the allegations contained in the bill of information, his right to be tried as to the
truth thereof according to law, and shall require the offender to say whether the
allegations are true. La. R.S. 15:529.1 also implicitly requires that the trial court
advise defendant of his right to remain silent. State v. Johnson, 432 So0.2d 815,
817 (La. 1983).

The failure of a trial court to advise the defendant of his right to a hearing
and his right to remain silent is not considered reversible error when the

defendant’s habitual offender status is established by competent evidence offered

'® It is noted that the Louisiana Supreme Court has held that “a habitual offender hearing should not be
considered part of the record for purposes of error patent review and that a defendant must assign as error any
perceived defect in the proceedings to preserve appellate review of the claimed error.” State v. Moore, 12-0102 (La.
5/25/12), 90 So.3d 384, 385 (per curiam).
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by the State at a hearing, rather than by admission of the defendant. State v. Bell,
03-217 (La. App. 5 Cir. 5/28/03), 848 So.2d 87, 90.

Upon review, we find that the State introduced sufficient proof through
competent evidence that defendant was the person who committed and was
convicted of the predicate offenses of possession of marijuana-third offense, a
violation of La. R.S. 40:966(C) on February 7, 2006; possession of alprazolam, a
violation of La. R.S. 40:969(C) on July 13, 2012; and possession of oxycodone, a
violation of La. R.S. 40:967(C) on November 6, 2006. The State introduced proof
of defendant’s identity to the alleged predicate offenses through certified
conviction packets and the testimony of a fingerprint expert. Thus, we find that the
trial court’s failure to advise defendant of his habitual offender rights before the
habitual offender proceeding is not a reversible error requiring corrective action.

Patent Error Number Five

Lastly, defendant’s enhanced sentence on count five, battery of a police
officer producing an injury that requires medical attention, must be vacated and the
case remanded for resentencing on that count because the trial judge did not order
that at least thirty days of the sentence be served without the benefit of parole.

The trial judge vacated defendant’s original sentence on count five and
resentenced defendant as a fourth felony offender to imprisonment at hard labor for
twenty-five years without the benefit of probation or suspension of sentence. La.
R.S. 15:529.1(G) provides that the enhanced sentence shall be without the benefit
of probation or suspension of sentence; however, La. R.S. 14:34.2(B)(3), the
underlying felony, provides that “at least thirty days of the sentence” imposed shall
be served without benefit of parole.

Because the underlying offense carries a parole restriction, the habitual

offender sentence is to likewise be imposed without parole. See State v. Smith, 09-

21-



100 (La. App. 5 Cir. 8/25/09), 20 So0.3d 501, 509, writ denied, 09-2102 (La.
4/5/10), 31 So0.3d 357. Since the trial judge did not restrict parole in any way in
imposing the enhanced sentence, and the statute requires an exercise of the trial
court’s sentencing discretion in limiting parole eligibility, we find that defendant’s
enhanced sentence should be vacated and the matter remanded for resentencing on

count five in accordance with the underlying statute. See Smith, supra.

CONCLUSION

For the foregoing reasons, defendant’s convictions are affirmed, defendant’s
habitual offender sentence is vacated and the matter is remanded for resentencing,
and the matter is remanded for correction of the commitments as noted herein.

CONVICTIONS AFFIRMED; HABITUAL OFFENDER SENTENCE

VACATED; REMANDED FOR RESENTENCING WITH
INSTRUCTIONS AND CORRECTION OF COMMITMENTS
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